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Commissioner Splawn Becomes Chairman of I.C.C. 


Commissioner Walter M. W. Splawn became Chairman of the Inter- 
state Commerce Commission on January 1, 1938, pursuant to the policy 


of the Commission of rotating the Chairmanship from year to year. 


Commissioner Splawn is fifty-four years of age. He received his 
LL.B. degree in 1906 from Baylor University. Yale University con- 
ferred upon him the B.A. and M.A. degrees in 1908. The Ph.D. degree 
was conferred upon him by the University of Chicago in 1916. He 
holds the LL.D. degree from the Howard Payne College. 


Commissioner Splawn practiced law in Fort Worth, Texas, from 
1912 to 1915. He then became Professor of Social Sciences at Baylor 
University, and continued in educational work there until 1919, in the 
meantime having become Dean of the University. From 1919 until 1928 
he was Professor of Economics at the University of Texas, and served as 
President of that University from 1924 to 1927. In 1929 he became Dean 
of the Graduate School of the American University at Washington, 
D. C., and relinquished that post when he became a member of the Inter- 


state Commerce Commission on February 1, 1934. 


Dr. Splawn’s work as Special Counsel for the Committee on Inter- 
state and Foreign Commerce of the House of Representatives attracted 
widespread public attention, and led to the Interstate Commerce Com- 
mission being given power to regulate railroad holding companies, enact- 
ment of the Securities Act of 1933, the Stock Exchange Regulation Act 
of 1934 and the Public Utility Act of 1935. 


Dr. Splawn is an author of note in the fields of economics and trans- 
portation, and has contributed many articles to economic and law 


journals. 


Limiting the Length of Trains By Law 


By J. J. Peuury* 


Limitation of the length of freight trains, whether to seventy cars 
or to any other number, could have but one basis in law—that such a 
limitation was necessary as a measure of safety. 

In the Senate debate on S. 69, the bill now before Congress to limit 
the length of freight trains to seventy cars, Senator McCarran of Nevada, 
sponsor of the bill, was asked: 

‘‘Then the Senator is basing his argument altogether on safety?’’, 
to which he replied: 

‘*On safety, and on the uplift and welfare of transportation facili- 
ties; but principally on safety to life and limb of employees.’’ 

There are all sorts of employees on railroads, and they are subject 
to a variety of risks. The proposed law is put forward as a measure to 
protect one group of employees, road freight conductors and trainmen 
riding at the rear of long trains, from one class of accidents, arising from 
sudden stops, starts, lurches and jerks due to violent ‘‘slack action”’ in 
the train. 

During 1936, the latest year for which complete figures are available, 
according to Accident Bulletin No. 105 of the Interstate Commerce Com- 
mission, there were seven deaths as a result of sudden stops, starts, 
lurehes and jerks—but no one of the seven occurred at the rear of a 
train of more than seventy cars in length. Running the same number of 
freight cars in a larger number of shorter trains, then, would not have 
reduced the number of accidents of this class. 

3ut during the same year of 1936, 3,626 persons were killed in the 
United States by being struck or run over by trains. Had the railroads 
been required by law to run a larger number of shorter trains to handle 
their business, the number killed would have been inereased almost in 
direct proportion to the number of additional unnecessary train miles 
operated. 

At grade crossings 1.75 persons, approximately, were killed in col- 
lisions with trains for each million miles run by trains—a total of 1,700 
persons during the year. And an additional 1.75 persons will be killed 
for each additional million train miles run. 

At places other than grade crossings, two persons, approximately, 
were killed by being struck or run over, for each million miles run by 
trains—a total of 1,926 persons in the year 1936. And an additional 
two persons will be killed for each additional million train miles run. 

The proposed law would foree the railroads of this eountry to run 
each year not less than sixty million additional and unnecessary train- 
miles to handle even today’s somewhat reduced traffic. That would mean, 
on the basis of the experience of past years, that the passage of such a 
law by Congress would condemn to an unnecessary death each year 
approximately 105 more persons at grade crossings, and 120 more persons 


*President of Association of American Railroads. 
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at places other than grade crossings, a total of 225 persons killed unneces- 
sarily. 

Compare that with the class of accidents which the bill seeks to 
reducee—accidents due to sudden stops, starts, lurches and jerks. Seven 
deaths from those causes in 1936—one for each 130 million train miles— 
end not one of the seven on a train which would be affected by the pro- 
posed law! 

The overwhelming majority of those killed by being struck or run 
over by trains were not railway employees—1,700 of the public in grade 
crossing collisions; 1,572 trespassers killed in yards or on the right of 
way at places other than grade crossings; and 163 other persons, neither 
employees nor trespassers. To add five per cent, or ten per cent, or any 
other per cent, to the train mileage which railroads are required to run to 
handle any given amount of business means, with almost mathematical 
exactitude, a like addition to the annual number of deaths in these classes. 

Of those killed by being struck or run over by trains in 1936, 184 
were railroad employees—more than 26 times as many as were killed in 
sudden stops, starts, lurches and jerks of trains. And by whatever 
percentage the number of train miles is increased unnecessarily, by law, 
by almost precisely the same percentage will the number of deaths among 
railroad employees from being struck or run over by trains be increased. 
If the proposed law should make necessary an increase of ten per cent in 
train mileage, we should have an increase of approximately 18 in the em- 
ployees death list from this particular cause—and five of them, on the 
average, would be men running on the trains. 

And there was not the slightest evidence in 1936 that a law pro- 
hibiting trains of more than seventy cars would save any lives at all-— 
for as shown by the statistics of the Interstate Commerce Commission, 
there were no fatalities to men riding at the rear of long trains as a 
result of ‘‘slack action’’ accident. 

The above figures take no account of the additional risk of derail- 
ment arising from the running of additional and unnecessary train miles. 
They take no account of the additional risk of collision, although it is 
obvious that to add unnecessary trains not only creates an entirely new 
risk to that particular train but adds to the risk of collision of every 
other train already operating on a division. Two trains approaching 
each other on single track have one chance of collision. Two trains in 
each direction which must meet each other have four chances of collision. 
Three trains in each direction have nine chances of collision—and so on, 
as the density of train traffic increases. They take no account of the 
other increased chances of accident, such as the chance of being killed or 
injured in getting on and off trains; or the increased hazard from boiler 
explosion—every one of them a more potent source of accident than the 
one class of ‘‘stops, starts, lurches and jerks’’ against which 8. 69 pur- 
ports to be aimed. 

Figures for fatalities only have been used, for simplicity and in 
order to draw attention to the more serious accidents, but a like story, 
generally speaking, could be told of non-fatal accidents, whether to 
employees, trespassers or the public. 
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There is no escape from the conclusion that the passage of 8. 69 
cannot be justified on the one ground upon which it could possibly hope 
to stand—for it is not a measure of safety, but a measure to add to the 
hazards of rail operation. 

While proponents of the bill admit that its only possible justification 
for passage, as a matter of law, would be a showing that it would reduce 
the risk of loss of life or limb, much discussion of the bill is hung upon the 
idea that to force railroads to run more trains to handle the same amount 
of business would improve rail service. 

The statement is made that the average number of cars in freight 
trains is only about 47, leading to the suggestion that the railroads would 
have only to take off the excess cars above seventy in long trains and add 
them to the short trains. Such an idea takes no account of the realities 
of railroading. The United States is not laid out in neat squares of equal 
size and equal productivity, with all freight moving in equal volume in 
both directions all the time. It is a highly diverse continent, with great 
variations in the density of population, the degrees of production and 
consumption, and the direction and flow of traffic. 

To meet the demands of such a continent and such a commerce, rail 
service must be equally varied. There are situations where ten car or 
twenty car trains meet all needs. There are others where railroad oper- 
ation requires the hundred ear train, or the hundred and fifty car train. 

Take the rush of a great wheat crop, for example. How such crops 
could be moved at all in keeping with the needs of the commerce under 
the conditions laid down in the proposed law, I cannot see. Or take the 
requirements of one of our great markets. From every corner of the 
country, for example, trains are directed toward Chicago to arrive there 
in the middle of the night, in time for the early morning markets. They 
move on exacting schedules, to get there at a particular time. To break 
up such trains into a larger number of smaller sections would do no good, 
for the sections which came in after the hour of the market might just 
as well not have come until the next day. 

Take New York—where more than fifteen thousand cars of freight 
a day must be taken in and out at such hours that they do not interfere 
with the daily rush of more than half a million passengers; and under 
such conditions that they will fit into the complex commercial life of that 
great metropolis. To break up the long trains which make possible that 
great service achievement day after day, would disrupt not only railroad 
operation but commercial and industrial work, and even the system of 
supply of essential food. 

It is a fact little understood that, today, 90 per cent of rail freight 
in this country moves on schedules arranged to meet commercial needs, 
and maintained with very much the precision of passenger services. Not 
over ten per cent of our freight moves in casual service, used to ‘fill out” 
trains and the like. And the backbone of this arranged schedule service 
is the train of the required length to meet particular situations, not some 
arbitrarily established unit of a given number of cars. 

As a result of such carefully arranged services, the fruit grower in 
California is three days nearer the Eastern Seaboard market than form- 
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erly; two days nearer the Chicago market, and correspondingly nearer 
the other consuming areas. The citrus fruit grower in Florida is two 
days nearer the heavy consuming areas along the Eastern Seaboard, as 
well as the markets in the Middle West. The grower of peaches in 
Georgia is two days nearer the markets in New York and New England, 
while the vegetable growers in the Carolinas are a day closer to the 
Eastern Seaboard markets. The freight service between Chicago, St. 
Louis and New York has been quickened by two days; between St. Louis 
and Texas by two days; between New Orleans and Cincinnati by one day: 
between Chicago and Omaha by one day, and between Pittsburgh and 
New York by one day, and, in the case of merchandise traffic, by two days. 

Since the time of the World War, trains have become longer. At 
the same time, service has been improved, speeds stepped up, and safety 
enhanced. The proposed law would set all that back—at a cost in money 
which would in all probability equal $100,000,000 a year, and a cost in 
impaired service, increased risks of accident, and waste and destruction 
of values which would be many times greater. 

But perhaps the greatest price of all which we would be called on to 
pay would be the check to railroad progress. Suppose that Congress had 
declared seventy years ago that freight trains should be limited in length 
to, say, twenty cars. Average freight rates then were about three times 
as high as they are now, while a dollar a day was good wages for a rail- 
road man, and two dollars a day was looked upon as almost affluence. 
There was no reason then why Congress should decree a twenty car limit 
to trains, and there is still less reason today for fixing a limit at seventy 
cars—but suppose that Congress had then set the limit of rail achieve- 
ment at twenty-car trains. We should have had twenty-car railroads in 
this country, paying twenty-car wages, charging twenty-car rates, and 
rendering twenty-car service. Why should anyone think that we have 
reached the limit of achievement in rail transport today, any more than 
our predecessors had seventy years ago? Why set limits to progress? 





Practice Before Ohio Public Utilities Commis- 
sion Restricted To Attorneys At Law 


The Public Utilities Commission of the State of Ohio, on December 
23, 1937, supplemented its Code of Rules governing practice before it 


2 as to limit such practice to attorneys at law. The new rule reads as 
ollows : 


**All persons desiring to practice before the Commission must first 
present their names and license, or a certified copy thereof, to practice 
law in the State of Ohio, for registration before they will be recognized 
by or permitted to practice before the Commission.’’ 





In The Halls of Congress 


Freight Rate Structure Criticised 

Representative Patrick, of Alabama, in a speech in the House of 
Representatives on Monday, December 20th, protested against what he 
termed the alleged discrimination against the South in the matter of 
freight rates. He urged that the Interstate and Foreign Commerce 
Committee order a favorable report on H. R. 2927, introduced by Rep. 
resentative Ramspeck, of Georgia, which would amend Section 1, para- 
graph 5 of the Interstate Commerce Act so as to require that freight 
rates between the different rate-making or geographical sections be so 
adjusted as to cause no greater charge for the transportation of property 
moving from one rate-making or geographical section into another than 
is charged for the transportation of the same or like classes of traffic 
moving wholly within the destination rate-making or geographical see- 
tion, distance considered. 





Hearings On Through Routes Bill 


A subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives held hearings on the Through 
Routes Bill, S. 1261, on December 16th and 17th. The Committee did 
not have time to hear all of the proponents of the bill, and announced 
that hearings would be held some time in January when both the pro- 
ponents and opponents will testify. Commissioner Eastman, C. A. 
Miller, General Counsel, American Short Line Railroad Association, 
C. D. Cass, General Counsel of the American Transit Association, John 
E. Benton, General Solicitor, National Association of Railroad and 
Utilities Commissioners, Charles R. Seal, Chairman of the Legislative 
Committee of the National Industrial Traffic League, D. W. Thomas, 
General Manager, Chesapeake Western Railway, D. A. Stickell, Presi- 
dent, D: A. Stickell & Sons, Inc., flour and feed manufacturers of Hagers- 
town, Maryland, and J. J. King, General Freight Agent, Akron, Canton 
& Youngstown Railway Company, were those heard in support of the bill. 





Railroad Unemployment Insurance Legislation 


Chairman George M. Harrison of the Railway Labor Executives’ 
Association announced that a subcommittee would complete a bill by 
January 1, 1938, which would be introduced at once in botli Houses of 
Congress seeking separate legislation to provide for unemployment insur- 
ance for railroad employees. Mr. Harrison said: 

‘It is one of railroad labor’s major legislative objectives for the 
next session of Congress and nothing will be left undone to secure its 


attainment. 
os a * * o* * 


‘‘If the carriers go along on the proposition it is possible that the 
bill will be passed by both branches of Congress before February 1.”’ 
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Exclusion of Railroad Operations From Merchant Marine Bill Urged 


The Senate Committee on Commerce has been requested to amend 
Section 44 of S. 3078, the Merchant Marine Bill, so as to exelude from its 
provisions employees of railroad companies operating on ear ferries, 
lighters, transfer boats and similar craft. This bill is designed to set up 
machinery for the settlement of maritime labor disputes. 

The Committee on Merchant Marine and Fisheries of the House of 
Representatives held hearings on the companion bill, H. R. 8532, on 
December 15th. 





American Farm Bureau Federation Legislative Proposals 


The American Farm Bureau Federation, at its Nineteenth Annual 
Convention, endorsed the Pettengill Fourth Section Bill, and went on 
record as opposing the Six-Hour Day on Railroads, the Full Crew Bill, 
and the Train Limit Bill. At the same time it went on record as opposing 
any inerease in freight rates. 





Extension of 1. C. C. Power Urged By Railway Labor Chief 


Railroad labor recommended that regulatory power of the Interstate 
Commerce Commission be extended to domestic water and air transporta- 
tion and that railroad freight and passenger rates be increased, con- 
tingent on earmarking of added revenue for equipment and labor 
expenditures. 

The recommendations were part of a five-point program submitted to 


‘the Senate Unemployment Committee by A. F. Whitney, president of the 


Brotherhood of Railroad Trainmen. 

The railroad labor program as presented follows: 

**1. That Federal regulation, through the Interstate Commerce 
Commission, be extended to cover domestic water and air transportation, 
and with early and complete enforcement of Motor Carrier Act to elimi- 
nate unfair competition, and competition of subsidized transportation. 

**Railroads must pay 8 cents in taxes for every dollar they receive, 

while their competitors on the highways pay only about 3 cents, and their 
competitors on the waterways pay next to nothing. This inequality 
should be corrected. The railroads contribute so much to employment 
and national purchasing power, buying 19 per cent of our fuel oil output, 
absorbing 17 per cent of total iron and steel output of the country, 23 
per cent of our national output of bituminous coal, and 16 per cent of the 
total timber cut (this figure would be increased to above 20 per cent if 
indirect purchases were included), that sound economic poliey requires 
an adjustment of this situation. 
_ _ “*2. That an increase in freight rates and passenger fares be author- 
wed contingent upon this increased revenue being earmarked for use in 
effecting economies and improving operations and service through the 
purchase of equipment materials and supplies. 
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Behind in Maintenance 


‘‘The railways claim they are $1,000,000,000 behind in their main- 
tenance and increased revenues should be proportionately used for labor 
and materials to the end that this deficiency be absorbed as rapidly as 
possible. 

‘*3. That the Government continue to handle mail contracts with 
railways instead of diverting this business to motor truck transportation. 

‘*4. Revise the Undistributed Profits Tax Act so as to permit roads 
to make provision in good years to carry them through depression years. 

‘*5. Amend the Retirement Act and provide for compulsory retire- 
ment at 70, optional at 65, in lieu of present provision.”’ 





Investigation of Distribution and Sale of Motor Vehicles 


The Committee on Interstate Commerce of the United States Senate 
favorably reported, on January 10th, a Senate Joint Resolution (S. J. 
Res. 229), directing the Federal Trade Commission to investigate the 
policies emploved by manufacturers in distributing motor vehicles, and 
the policies of dealers in selling motor vehicles at retail, as these policies 
affect public interest. 

The resolution appropriates $50,000 to the Federal Trade Commis- 
sion for the purpose of making the investigation. The Commission would 


have one year within which to make its report. The Senate has not yet 
acted on the resolution. 





National Bituminous Coal Commission 


The Committee on Interstate Commerce of the Senate favorably 
reported, on January 10th, Senate Resolution 200, whereby the National 
Bituminous Coal Commission would be requested to transmit to the Sen- 
ate immediately : 

(1) A eopy of the resolution introduced by a member of the Com- 
mission and transmitted to the President making serious charges against 
one of the Commissioners : 

(2) All information denied the Consumers’ Counsel with respect to 
price fixing of coal ; 

(3) The number of employees on the Coal Commission not under 
civil service ; 

(4) Copy of correspondence between the Coal Commission and the 
General Accounting Office relating to civil service ; and 

(5) Also such other information as may be available for the use of 
the Senate. 

The Senate has not yet acted on the resolution. 
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Regulation of Air Transportation 


Representative Lea, Chairman of the Committee on Interstate and 
Foreign Commerce of the House of Representatives, has announced that, 
as a result of his recent conference with President Roosevelt, he has 
under consideration a new plan for the regulation of civil aviation. He 
stated that while the new plan was evolved by the Interdepartmental 
Committee on Civil Aviation, there is little difference between its plan 
and a bill sponsored by him in 1935, and those now pending in Congress, 
Under the plan, a three-member Board would be established which would 
exercise all the functions involved in regulating and promoting civil avia- 
tion. All of the powers of the Department of Commerce over civil avia- 
tion would be transferred to the Board, as would the powers of the 
Interstate Commerce Commission to fix air mail rates. 

Stating that plans for air transport legislation are fast being har- 
monized, Senator Pat McCarran of Nevada, has announced that legisla- 
tive relief of air lines soon will result from recent conferences with the 
President. A new federal system of regulation and safety is urgently 
needed, he said, for the stabilization and development of air commerce. 
A further need, Senator McCarran declared, is the creation of a standing 
committee of the Senate to handle all legislation relating to aviation. 

‘The basic framework for air transport regulation,’’ Senator Me- 
Carran stated, ‘‘will be that of the McCarran-Lea bill now pending on 
the calendars of Senate and House. The main features of my bill 8.2 
were taken in the plan of the Interdepartmental Committee, which the 
President has asked me to consider. I am confident that I can harmonize 
this whole matter. In order to expedite enactment of this vitally needed 
legislation, it is my plan to file an amendment to my bill rather than in- 
troduce a separate measure. 

‘‘The main difference between the alternate plans is that my pending 
bill calls for regulation by the Interstate Commerce Commission while 
the President now contemplates a new Federal commission. This was my 
first love, so to speak, as evidenced by my first bill in 1934. I am giving 
my careful consideration to this point again and have sought the advice 
of aviation experts in perfecting the Senate draft of my bill, with the 
intent of shaping the plan which finally evolves so that it will best meet 
the needs of an expanding aviation industry.”’ 

Senator McCarran pointed out that his original air transport bill 
which he introduced in 1934 (S. 3420, 73rd Congress) provided for an 
independent aviation commission. After the President, in messages to 
Congress in 1935, stated a preference for ICC coordination of all forms of 
transportation, including aviation, Senator McCarran revised his plan on 
the basis of ICC regulation. 

‘*Rapid growth of aviation and the many changes in the transporta- 
tion situation since that time,’’ Senator McCarran explained, ‘‘have 
made it desirable to reconsider the independent commission idea. To 
facilitate study of this proposal I have prepared a tentative measure 
which includes the main features of my air transport bill and my air 
safety bill (S. 2 and S. 1760) for administration under a board of five 
members to be appointed by the President and confirmed by the Senate. 
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‘‘This proposal goes further than the Interdepartmental Committee 
plan in that it specifies definite procedure, patterned after that of ICC, 
which the board would follow in arriving at decisions on the principle 
of public convenience and necessity and fair competition. My new draft 
also assures the board greater independence from the Federal agencies 
that now control aviation than would be the case under the Interdepart- 
mental Committee proposal. 

‘*Copies of my amended plan are being studied by aviation authori- 
ties now attending the National Aeronautics Planning Conference in 
Cleveland. There continues to be strong support for ICC control and 
consideration of this point is by no means arbitrarily closed. 

‘*In addition to a new regulatory system, I think it is in keeping with 
the present-day importance of aviation for the Senate to set up a new 
standing committee on Civil Aeronautics to handle all legislation relating 
to aviation. In 1934, I introduced a resolution for such a committee and 
have kept this plan before the Rules Committee ever since (S. Res. 16, 
now pending). Senate recognition of aviation through this plan would 
make it possible to arrive at a better method of coordinating activities 
toward the broader usefulness of our airways, domestic and foreign, and 
toward the keying in of civil aviation with the military and naval air 
forces. 

**Tt is time for the people to take a hand through their Congress 
and speak emphatically for industrial development by individuals who 
are willing to devote their time and their capital to this great national 
and international endeavor. It is time for the departments to attend to 
the specific business for which they were created and to leave transporta- 
tion to agencies chartered for the purpose of developing that phase of 
our national life. 

‘*Monday’s air tragedy, which added ten lives to the toll of air 
fatalities, should give new significance to the urgeney for Congressional 
action to place the highly technical aviation industry under the type of 
Federal control which is needed to protect its safety as well as its eco- 
nomic advancement. With the present division of responsibility between 
Federal agencies, it is impossible to develop adequate safety regulations 
for the protection of passengers and pilots.”’ 





History of Interstate Commerce Commission 


There was made public recently printed copies of the history of the 
Interstate Commerce Commission during the first fifty years of its exist- 
ence. The publication is entitled ‘‘Interstate Commerce Commission 
Activities, 1887-1937.’’ Copies of the document may be obtained from 
the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C., eloth-bound, for $1.00 each. 








The Fifty-First Annual Report of the Interstate 
Commerce Commission 


The Fifty-First Annual Report of the Interstate Commerce Com. 
mission was made public on January 3rd. <A synopsis of it follows. 


I. 
Period Covered 


The period covered by the report, except as otherwise noted, extends 
from November 1, 1936 to October 31, 1937. 


Il. 
Traffic and Earnings of Transport Agencies 


The report records that the recovery in the traffic and gross earnings 
of steam railways continued throughout the calendar year 1936 and well 
into 1937, with some recession in recent months. Passenger traffic in- 
creased with industrial recovery and a lower fare policy. Total passen- 
ger revenue has also increased since 1933, notwithstanding the drastic 
reduction in fares. Maintenance and other operating expenses have been 
larger each year since 1933, partly because increased traffic required 
more maintenance work, and partly from advances in the cost of labor 
and materials. The Commission declined to express an opinion as to 
the adequacy or inadequacy of the earnings of railway employees. 

Unemployment insurance and Carriers Taxing Act taxes amount to 
$95,000,000 for 1937 and will amount to $115,000,000 for 1938. 

There were 1,133,227 employees of Class I railways at the middle of 
September, 1937, an increase of 2.87 per cent over the corresponding 
1936 employment, and 62.2 per cent of the 1923-1925 average. 

On June 30, 1937, there were 94 steam railways in reorganization or 
receivership, with an operated mileage of 70,817, or 28 per cent of the 
total miles of road operated. 

The operating revenues of steam railways were 17.65 per cent greater 
than for 1936. Their net earnings from operation, after taxes but before 
fixed charges, were 32.94 per cent greater than for 1936. 


III. 
The Fiftieth Anniversary of The Commission 


The report reviews the exercises held in celebration of the Fiftieth 
Anniversary of the establishment of the Commission, on April 1, 1937. 


IV. 
Railroad Rate Increases 


During the year the Commission denied the request of the Class I 
railroads seeking a modification of outstanding orders in nearly 1,000 
specified cases to enable them to publish and file tariffs providing for in- 
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ereased rates which to a large extent would be equivalent to the then 
existing rates plus the emergency charges authorized by the Commission 
in Emergency Freight Charges, 1935, 208 I.C.C. 4, 215 L.C.C. 489. The 
Commission concluded that the outstanding orders ought not to be modi- 
fied until interested parties had been heard on the merits of the proposals. 

In General Commodity Rate Increases, 1937, 223 I.C.C. 657, the 
Commission found justified increased rates proposed on heavy basic 
commodities, with certain exceptions, and vacated outstanding orders to 
the extent necessary to permit such rates to be filed, subject to protest 
and possible suspension. 

V. 


The Pending Rate Increase Case 


As to the pending application of the carriers for authority to in- 
crease freight rates 15 per cent, and to increase certain passenger rates, 
the Commission says it has an entirely open mind, but that the situation 
presented is one which calls for some comment. As to this the Commis- 
sion says : 

‘““ * * * Tt will be generally agreed, not only that the railroads are 
constitutionally entitled to an opportunity to earn a reasonable return on 
the fair value of their carrier properties, but also that it is imperative 
that they be able, in general, to earn such a return under what may be 
called normal conditions, if the system of private ownership of railroads 
is to function at all satisfactorily. It will also be agreed, although per- 
haps not so generally, that if a reasonable return cannot be earned in 
times of depression, the railroads should have a somewhat corresponding 
opportunity to earn more than a reasonable return in times of prosperity, 
so that the average may be fair. 

“Starting with these propositions, many jump to the conclusion 
that to make them effective all that is needed is for the railroads to pro- 
pose and for us to approve rates, fares, and charges on an adequate level. 
Those who are most closely in ‘touch with the practical aspects of the 
situation, like the active traffic officers of the railroads and of the large 
shipping industries, know that the problem is not so easily solved; but 
it is an idea which appears to have found root and to flourish in the 
minds of many owners of railroad securities and others who are not so 
well informed. 

‘Transportation has never been a complete monopolistic industry in 
this country, except in spots, but in recent years the element of compe- 
tition has grown by leaps and bounds. The rapid development of trans- 
portation by highway, water, air, and pipe line is a commonplace and 
requires no elaboration. Practically all of the transportation of passen- 
gers by rail is now subject to intense competition from other forms of 
transportation, and the same is true of much of the freight traffic. The 
railroads have felt this competition severely. 


“No competitive industry can work out its salvation through a 
Price-inereasing policy alone, and the railroad industry is now, to a very 
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considerable extent, in that class. While price increases are at times 
necessary, the vital thing in competition is to increase the salability of 
the product and reduce its cost. Furthermore, so far as transportation 
is concerned, competition is not the only adverse factor to be considered 
in the fixing of prices. The higher the level of transportation charges, the 
more it pays large shipping industries to reduce in every practicable 
way the amount of transportation used. We have had plenty of evi- 
dence that this has actually happened and on a very considerable scale, 
through the establishment of branch factories and warehouses, econo- 
mies in the use of fuel and other raw materials, and the like. High rail 
charges also encourage the substitution of products which require little 
or no such transportation for products which require much, as in the 
ease of the substitution of natural gas, hydro-electric power, or fuel oil 
for coal. 

**Public regulation is necessarily an interference with management, 
but it is not management, and it is no part of our duty to interfere with 
management in the fixing of rates when the question is only one of what 
is wise or unwise in the exercise of sound business judgment. Condi- 
tions are such, however, that there is a manifest need for caution in the 
increase of railroad rates, fares, and charges, quite apart from the ques- 
tion of whether the increases will be lawful or unlawful. And in the 
exercise of sound business judgment there is like manifest need for doing 
everything that can be done to make railroad service attractive to the 
publie and to improve earnings through reduction of operating costs. 

‘‘That the railroads have done much in recent years to improve 
service, both freight and passenger, and to accomplish greater economy 
in operation is plain. Yet it is not clear that they have done all that can 
he done. We have repeatedly expressed in our reports the belief that by 
greater cooperation with each other and the coordination of many of 
their facilities and operations further and material reductions in operat- 
ing expense are feasible. As we pointed out in our recent report on the 
general commodity-rate increases, the attempt was made in the Emer- 
gency Railroad Transportation Act, 1933, to bring about such reductions 
in operating expense with the aid of an officer of the Government desig- 
nated as Federal Coordinator of Transportation. Amendments to the act 
prior to its passage interposed obstacles to the execution of this policy, 
and the portion of the act dealing with this matter was allowed by Con- 
gress to expire on June 16, 1936. An important reason, however, why it 
was allowed to expire was because the railroads had sei up a new organi- 
zation, the Association of American Railroads, with the object, among 
others, of bringing about these economies through voluntary action, and 
because the railroad managements and employees had agreed upon a 
plan for the reasonable protection of employees dismissed as the result 
of coordination projects. Yet, if there have been important accomplish- 
ments by the association along these lines, they have not been brought to 
our attention. 

‘Tt is evident, also, that the conditions which exist call for a real- 
istie approach to the subject of the financial reorganization of the rail- 
roads which are in bankruptey or receivership. It is undeniable that 
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there is a considerable amount of railroad property which is obsolete or 
obsolescent, and that some railroad systems are more affected by this 
condition than others. Property values must’ plainly be considered from 
the practical standpoint of future earning possibilities and reorganiza- 
tions shaped accordingly. Moreover, it is clear that more than ever the 
railroads, if they are to meet public demands adequately, must be kept 
free from financial entanglements which sap and drain their strength. 
With respect to this latter matter, the investigation of railroad financial 
practices now being conducted by the Senate Committee on Interstate 
Commerce may be expected to point the way to corrective and remedial 
measures. 

‘‘There is a further phase of transportation competition, also, which 
ealls for our vigilant attention and action, so far as our jurisdiction and 
powers permit. The constant danger in such competition is that rates, 
fares, charges, or practices will be established for which there is no eco- 
nomic justification and which will either unduly weaken financial condi- 
tions or impose a burden on noncompetitive traffic which it ought not to 
be called upon to bear. This danger is particularly acute in the case of 
the railroads because, unlike competing forms of transportation, they still 
enjoy a relatively large amount of traffic which is substantially noncom- 
petitive. There is no way in which we can act effectively to avert such 
dangers without means of comparing transportation costs with the 
eharges levied therefor. Such information of this character as is now 
available is inadequate and unsatisfactory in many respects. We realize 
the need for remedying this deficiency in information, and are setting 
procedure in motion to that end. It is not a single problem or one which 
ean speedily be solved, but it plainly requires active and persistent 
attention.”’ 

VI. 


Class Rate Readjustments 


With respect to class rate readjustments, the report records that: 

Revised rates published as a result of its report in Consolidated 
Southwestern Cases, 222 1.C.C. 229, became effective July 22, 1937. 
_ LC.C. Docket 27655—Southern Class Rates, 1937, a new general 
investigation into the class rates within southern territory, and to and 
from official territory, is awaiting assignment, and the readiness of inter- 
ested parties to proceed. 

The investigation into Western-Southern Class Rates is still pending 
final disposition. 

Hearings have been held in Docket 27423—Class Rates to Montana 
from Western Trunk Line and Official Territories. A report has been 
proposed by an Examiner and the proceeding assigned for oral argument. 


VIL. 


Free Railroad Transportation 





Returns filed with the Commission by the large steam railways for 
the first six months of 1937 show that these carriers carried free 
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3,204,968 persons other than the employees of the reporting carrier, in- 
volving 601,000,000 passenger miles, with an estimated value of $11,- 
333,734, or 5.36 per cent of the actual passenger revenue of that period. 
The Commission says : 

**It is obvious, that the amount of money involved in free railway 
transportation is sufficient to warrant careful study by the manage- 
ments. ”’ 


VIII. 
Cooperation of Federal and State Commissions 


The Interstate Commerce Commission has cooperated with State 
Commissions in ten proceedings involving interstate-intrastate rate rela- 
tions. The cooperation of the State Commissions was received in the 
further hearings held in Ex Parte No. 115—G@eneral Commodity Rate 
Increases, 1937. 

IX. 


Investigation of Freight Forwarding Companies 


In Docket 27365—Freight Forwarding Investigation, a report pro- 
posed by the Examiner recommends findings that the practices of rail 
lines in connection with shipments of freight forwarders are in num- 
erous respects unreasonable, unjustly discriminatory, and unduly prefer- 
ential of that class of traffic, and that orders should be entered requiring 
the removal of these unlawful conditions. The case has been orally ar- 
gued and is now awaiting decision. 


X. 
Abandoned Mileage 


During the year ended October 31, 1937, the Commission granted 
116 applications for permission to abandon railroad mileage. These in- 
volved 265.98 miles of main line and 723.075 miles of branch line of 
Class I earriers, and 558.315 miles of so-called short lines, of which 
335.8 miles constituted the entire lines of the applicants and 225.515 
miles portions of such lines. 

The reasons generally advanced to warrant abandonment were in- 
sufficient traffic, resulting from various causes, including failure of 
expected traffic to develop, exhaustion of sources of traffic from forests 
and mines, and losses of traffic to competing lines of railroad, or other 
forms of transportation. 

XI. 


Investigation of New York, New Haven & Hartford Railroad Company 


In its Investigation of the New York, New Haven & Hartford Rail- 
road Company, 27 1.C.C. 560, the Commission pointed out the danger of 
outside investments of railroad resources, and recommended legislation to 
curb such use of carrier funds or credit. In its recent investigation of 
that railroad, 220 I.C.C. 505, the Commission again made recommenda- 
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tions for legislation permitting it to control such outside expenditures. 
It also recommended that non-carrier railroad subsidiaries be brought 
within its jurisdiction, at least as to their accounting and the issuance of 
securities. 


ai. 
Admissions to Practice 


During the year ended October 15, 1937, 1,307 applicants were ad- 
mitted to practice before the Commission. Of this number 1,077 were 
members of the Bar. A total of 8,876 persons have been admitted to 
practice before the Commission, of which number 5,087 were lawyers. 


XII. 
Work of The Commission’s Bureaus 


The report reviews in detail the work of the various Bureaus of the 
Commission. The detail of these reports is not here summarized. 


XIV. 
Legislative Recommendations 


The Commission announces that it will submit a special report to the 
Congress containing its recommendations as to additional legislation 
needed to perfect the Motor Carrier Act, 1935, and that it will discuss in 
its report in the Freight Forwarding Investigation such legislation rela- 
tive to freight forwarding companies as it may deem necessary. 

The Commission now submits the following recommendations for 
legislation : 


1. Further amendments to cure the defects in the Air Mail Aet, or, 
alternatively, the enactment of an entirely new law for comprehensive 
regulation of interstate air transportation, similar in scope to present 
regulation of railway and highway carriers. 

2. The enactment of legislation regulating both common and con- 
tract carriers by water. 

3. The enactment of legislation regulating docks and terminals and 
those in charge thereof. 

4. That non-carrier railroad subsidiaries be brought within the Com- 
mission’s jurisdiction, at least as to their accounting and the issuance of 
securities, and that restrictions be imposed on the expenditure of carrier 
funds, incurring obligations, or acquiring property by a carrier or its 
subsidiaries, except for the operation or legitimate improvement or devel- 
opment of its property. 

_ 5. That Section 4 of the Interstate Commerce Act be amended by 
eliminating the so-called equi-distant clause, but not otherwise. This is 
a recommendation against the present Pettengill Fourth Section Bill. 

6. That Sections 15 (1) and 15 (3) of the Interstate Commerce Act 
be amended to enable the Commission to prescribe minimum as well as 
maximum joint rail-water rates. 
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7. That Section 15 (4) of the Interstate Commerce Act be amended 
so as to enable the Commission to establish through railroad routes where 
deemed necessary in the public interest, regardless of the short-hauling 
of any carrier. 

8. That the Congress give further consideration to the situation of 
steam railroads under the Revenue Act of 1936, with respect to the un- 
distributed profits tax. 

9. That Congress legislate to cover completely the standard time 
zone field. 

10. That Section 20 of the Interstate Commerce Act be amended in 
certain specified particulars. 

11. That the Commission be exempted from the provisions of See- 
tion 11 of the Federal Register Act. 

12. That Section 1 (22) and Section 20a (1) of the Interstate Com- 
merce Act be amended by substituting provisions exempting from the 
Commission’s jurisdiction all street, suburban, and interurban electric 
railways except such as are operated as parts of general steam railroad 
systems of transportation, or are engaged in the general transportation 
of freight and interchange standard steam railroad freight equipment 
with steam railroads for transportation of interstate or foreign com- 
merce to or from points on their lines, and that a similar exemption of 
such electric railways as ‘‘carriers’’ from the provisions of Section 5 (4) 
and Section 5 (5) be made by limiting the definition of the term ‘‘car- 
rier’’ through appropriate amendment of Section 5 (17). 


XV. 
Copies of The Commission’s Report 


Copies of the report may be obtained from the Superintendent of 
Documents, Washington, D. C., at 55¢ each, or through this Association 
at 65¢ each. 


The Interstate Commerce Commission After 
Fifty Years—A Correction and Apology 


On pages 143 to 152 of the December, 1937, JournaL, there appeared 
an article entitled ‘‘The Interstate Commerce Commission After Fifty 
Years,’’ which has caused the editors of the JourNaL considerable 
embarrassment by reason of the fact that the name of the author was 
omitted. 

This was the address delivered by Elmer A. Smith, Esq., General 
Attorney, Illinois Central System, as Chairman of the Section of Public 
Utility Law, American Bar Association, at the Annual Meeting of the 
Section, held in Kansas City, Missouri, on September 28, 1937. 

The editors have received a number of compliments with respect to 
this contribution, and have extended to Mr. Smith their apologies for the 
oversight in omitting his name from it. 

Readers of the JourNAL are requested to make an appropriate 
notation in the December issue. 
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Commissioner Mahaffie Reappointed 


On January 5th, President Roosevelt sent to the Senate the nomina- 
tion of Commissioner Charles D. Mahaffie to sueceed himself as a member 
of the Interstate Commerce Commission, for a term expiring December 
31, 1944. The nomination was confirmed on January 11th. 

The President has made no announcement with respect to Commis- 
sioner Frank McManamy, whose term also expired on December 31, 
1937. Under the law, he will remain in office until his successor is ap- 
pointed and qualified. 





Ex-Commissioner Tate Appointed Assistant 
Chief Counsel of I. C. C. 


Hon. Hugh M. Tate, who was a member of the Interstate Commerce 
Commission from February 28, 1930 until September 15, 1937, has been 
appointed Assistant Chief Counsel of the Commission. Judge Tate has 
been a member of the Bar for thirty-five years, and was a Judge of the 
Eleventh Chancery Division of Tennessee. Judge Tate’s many friends 
are glad to know that the Commission finds itself in a position to have 
the benefit of his services. 





I. C. C. Bureau of Traffic Appointments 


Secretary Bartel of the Interstate Commerce Commission announces 


the following appointments in the Bureau of Traffic, effective January 1, 
1938 : 


Mr. William A. Powers as Assistant Director, Chief Section of Tar- 
iffs; Member Released Rates Committee; voting Member, Board of Sus- 
pension; and observer for the Commission on the railroads’ National 
Tariff Simplification Committee, vice Mr. George M. Crosland, retired. 

Mr. William B. Hammer as Chairman, Board of Suspension. 

Mr. Walter N. Brown, Assistant Director, as voting Member, Board 
of Suspension. 

Mr. Clarence G. Jensen as Chairman, Released Rates Committee. 

Mr. Paul E. Huettner as Member, Released Rates Committee. 

The Board of Suspension will consist of : 


William B. Hammer, Chairman ; 
Walter N. Brown, voting Member ; 
William A. Powers, voting Member. 


The Released Rates Committee will consist of : 


Clarence G. Jensen, Chairman ; 
William A. Powers, Member ; 
Paul E. Huettner, Member. 
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Two Applicants Denied Permission to Practice 
Before I. C. C. 


By Wiueur La Rog, Jr. 


During the holidays the Commission handed down two decisions 
upon applications for leave to practice which give some indication of the 
progress that is being made in enforcing the Commission’s rules. 

The first decision related to the application of a California lawyer 
who, in filing his application for leave to practice before the Commission, 
had failed to state that he had been disbarred for misconduct by the Dis- 
trict Court of the United States for the Southern Division of the North- 
ern District of California. The Commission stated also that applicant 
had received a suspended sentence in a municipal court for a criminal act. 
Stressing the importance of being absolutely frank in filling out applica- 
tions for admission, and calling attention to the ‘‘knowingly false’’ state- 
ments in the application, the Commission entered an order denying the 
application. : 

In a second case decided the same day, the Commission denied tem- 
porarily the application of a lawyer residing in Texas. His offense, 
which the Commission apparently regarded as less serious, consisted of 
giving misleading information as to applicant’s physical inability to 
attend a hearing. Applicant represented two motor carriers on whose 
behalf applications for permits were filed with the Commission. The ap- 
plications were assigned for hearing in Houston in October, 1936. Appli- 
cant appeared at the hearing (which the Commission permitted him to do 
although his application for admission had not yet been acted upon) and 
requested postponement of the hearing on the ground that a birth was 
expected in his family. Postponement was granted. At about the same 
time an injunction suit was pending in a state court to restrain certain 
parties from participating. The injunction was granted. 

The Commission’s postponed hearing was held on October 29, at 
which time certain parties earnestly requested postponement on the 
ground that it was only on the day before that they had been served with 
the order in the injunction suit. Applicant vigorously objected to the 
postponement although the same condition in his home which had led to 
the previous postponement still existed. (The child was born the next 
day, October 30). The Commission postponed the hearing until March 
17. On March 13 applicant, who had been ill, telephoned an associate to 
wire the Bureau of Motor Carriers requesting postponement of the March 
17 hearing. This was done, but on March 15 and 16 he worked diligently 
at his office. On March 15 he received word that the March 17 hearing 
would not be postponed. He called his physician, stating that he had a 
hearing in Waco on March 16 and felt too ill to go, and requested a cer- 
tificate of illness to be presented to the Court at Waco. It was supplied 
and presented to the Court. 

When the I.C.C. hearing was called on the 17th, applicant was not 
there. An associate who was present telephoned applicant, suggesting 
that he send a certificate of illness. Not being able to locate his physician, 
he talked with the physician’s secretary, and being assured by her that 
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she had contacted the physician and had obtained his approval, applicant 
wrote out the following telegram and read it to his physician’s secretary : 


Alfred W. Booth 
Care of Ben Milam Hotel 
Houston 


I am physician attending * * * who is ill with 
influenza. I certify that due to his illness he is unable 
to go to Houston and attend to business matters there 
at this time. 

Wart W. Wynn, M.D. 


Applicant signed and sent the foregoing telegram. On the same 
day March 17, applicant tried a law case in Dallas. 
The Commission’s decision says : 


The telegram which he prepared and sent in his physician’s 
name to the examiner in charge of the Houston hearings did not dis- 
close that applicant was in his office, that he was attending to busi- 
ness matters, or that he proposed to participate in the trial of a case 
in the county court at Dallas on the same day. Nor did the telegram 
which he arranged to have presented to the Federal judge at Waco 
on March 16 disclose the fact that. applicant was in his office on 
that date or that he had been transacting business in his office on 
March 15 and 16. 


The application was denied without prejudice to the right of appli- 
cant to renew his application after three months. . 

Our Association is naturally gratified that progress is being made in 
the investigation of applicants. We are particularly gratified as to these 
two decisions because the preliminary facts were supplied by our Re- 
gional Committees. 

It is clear from these decisions that the Commission expects appli- 
cants to be entirely frank in filling out their applications. Also that a 
high standard of ethical conduct by practitioners is demanded. Pro- 
spective fathers should use a high degree of caution. 

A word of warning may be fitting not only to prospective daddies 
but to those who serve as sponsors for applicants. We received a letter 
from a prospective sponsor this week asking in effect: ‘‘Since I have 
known applicant only a few days, having met him socially, and since I 
know nothing about his qualifications, should I act as sponsor? How 
ean I avoid embarrassment if I refuse?’’ We replied that the embar- 
rassment might be much greater if he did not refuse. Careless sponsor- 
ing by practitioners is regarded by the Commission as unethical. 

The encouraging thing is that we are making progress. The coopera- 
tion of all practitioners is asked in keeping the standards as high as 
possible. 








Government Reorganization 
($-2970) 
By Harry C. AMEs, 
Member D. C. Bar. 


To those among us who are interested in the progress of the various 
reorganization bills now pending before Congress a careful reading of 
the individual views of Senator Harry F. Byrd is heartily recommended. 
In a most statesmanlike document (ordered to be printed in the Congres- 
sional Record as of January 15, 1938) he very carefully analyzes and 
constructively criticizes the proposed bills. 

At the outset of his discussion he states: 


No more important legislation, effecting the operation of the entire 
Federal Government, has ever been submitted to the Congress in a gen- 
eration than that proposed in this bill. 

There is an abundance of evidence and testimony that reorganiza- 
tion of the executive agencies of the Government for economy, efficiency, 
and simplification is urgently desired and demanded by a nation grow- 
ing impatient for this reform. This can and must be accomplished in 
effective measure without sacrificing established and proved principles 
of democratic government. Delegations of power are at best wedges of 
great potential danger into our form of government, and any new 
authorizations of power must be explicitly defined, safely curbed, and 
definitely limited to the shortest period required for attaining desired 
ends. While it may be contended that reorganization may best be 
promoted and brought to accomplishment by congressional delegation 
of power to the Executive, I do not believe the legislative branch can 
find justification under the cloak of reorganization for abdication of 
its responsibilities to an extent greater than is strictly necessary to 
effect the desired change. 

Moreover, control over the expenditure of Federal funds is a con- 
stitutional duty of the legislative branch of the Government which, 
above all others, assures democratic processes of government. 


It has been repeatedly emphasized by those in charge of the oppo- 
sition to this legislation that what we are particularly concerned in at the 
present time is Section 203 which, as at present constituted, would give 
the President power to appoint men to’all of the ‘‘key’’ positions in the 
Commission or, indeed, to any position as to which he, having final power 
so to do, would first declare to be ‘‘ policy determining in character.’’ 

As to this section, Senator Byrd says: 


It is difficult to find merit in any justification for sub-section 203 
of this bill, providing that when a vacancy occurs at the head of any 
bureau, commission, or service of the Government, the President, after 
his own investigation, may declare that position to be ‘“‘policy determin- 
ing’’ and remove it from the civil service and merit system protection. 
The committee has made no attempt in its report to defend this section. 
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The bill fails to define the term “policy determining.” It would 
be possible that the same definition might never be used with respect to 
any two agencies or positions. 

The effect of this provision might be to make political footballs 
of those offices in the Government which are most vital to fair, non- 


US partisan, impartial, efficient administration of governmental affairs. 
of Adding these officers to the host of appointments already subject to 
ed. confirmation by the Senate could in no sense be construed as extending 
es- the civil service and merit system upward, outward, and downward. 

nd Most important, despite any inference to the contrary, positions 


of this category in the independent quasi-judicial, quasi-legislative 
agencies, which are responsible for regulation of freight rates, communi- 
cation systems, fair trade practices, etc., would be made available for 
political control as soon as vacancies occur. 


™ Moreover, it should not be forgotten in consideration of this bill 
_ that another administration civil-service bill, based also upon the recom- 
cy, mendations of the President’s committee, has been introduced in the 
ais House. It would give the President even broader powers of excepting 
in offices and positions from the civil service and merit system, as well 
hes | as covering themin. (See appendix for House civil-service bill.) 
of I favor a nonpartisan personnel administration and broadening the 
am merit system to include all Federal employees; I am opposed to granting 
ad authority to withdraw positions from within the civil service; and I urge 
af provisions which will strengthen the merit system under the civil 
io service. 
ion 
‘an It is not amiss at this time to point out to our members that there has 
of been considerable misunderstanding, if not downright antagonism to the 
to efforts of our organization against this particular measure. An example 
of this situation is portrayed by an exchange of correspondence between 
on- the writer and Hon. John J. Cochran, who is Chairman of the Committee 
ch, on Reorganization in the House of Representatives. It is believed that 
this is an opportune time to bring this matter to your attention. The 
exchange follows: 
po- 
the Hon, John J. Cochran, 
ive House of Representatives, 
the Washington, D. C. 
oad Dear Congressman: 
As Chairman of the Committee Opposed To Reorganization of 
203 Government Departments, for the Association of Practitioners Before 
any the Interstate Commerce Commission, I feel that I should write you 
‘ter concerning our position in this matter, because it is quite certain that it 
\in- has been misunderstood. 
on. My attention has been directed to letters written by you to mem- 
on. 


bers of our Association who have importuned you to use your good 
Offices against any legislation which would have a tendency to throw 
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the Interstate Commerce Commission—an independent establishment 
with an unimpeachable record of more than 50 years—into the realm 
of politics, through vesting the President with the sole power over ap- 
pointments in that Commission to any position which he finds to be 
“policy determining in character.”’ 

In a letter written by you to one of your constituents, Mr. Richard 
F. Wood, of St. Louis, under date of November 24, you say: 


I cannot understand why the Practitioners before the Commis- 
sion should oppose this. If I was one, I would consider it rather 
unethical for me to try and dictate who should be appointed to 
positions that would hear cases that I would be interested in, just 
as I would consider it unethical to try to induce a Judge to appoint 
a certain Commissioner to hear a case in which I was interested. 


I am, indeed, sorry that you should so construe our motives because 
nothing could be further from the truth. As I have stated, the Com- 
mission has functioned fairly and honestly over a period of 50 years 
and in my opinion that record is largely due to the fact that it has been 
absolutely free from political influence or domination, not only as to its 
policies and decisions but as to the selection of its personnel. 

By Section 203 of S. 2970 (which, by the way, is the only Bill to 
which this Association has objected) power is vested in the President 
to fill any vacancy for any position which he finds to be “policy deter- 
mining in character.’”’ The power is final—that is, there is no appeal. 
Under decisions of the Supreme Court there is ground for the view that 
the power to fill a vacancy, implies the power to create such a vacancy. 
Moreover, under Section 203 of S. 2970 this final power is limited to a 
period of 3 years from the date of passage of the Act. 

There is no thought in the mind of any member of this Association 
to tamper with the personnel of the Commission. At the same time, we 
feel that it is entirely appropriate to resist by all means within our 
power, any effort on the part of anyone else to tamper with that per- 
sonnel. In short, we feel that to every degree compatible with Civil 
Service regulations, the Commission is the best judge of its own 
personnel. 

In conclusion may I ask why, if this vestiture of original and ex- 
clusive power to first determine what positions are ‘“‘policy determining” 
and then to fill them is to be regarded as an aid to public interest, the 
exercise of the power is limited to the short period of 3 years? 

I hope that I have made our position clear but, if not, I shall be 
most happy to further elaborate upon it. 


Very truly yours, 
(Signed) HARRY C. AMES 


Chairman, Committee on Reorganization, 
Association of Practitioners Before the 
Interstate Commerce Commission. 
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To which the good Congressman replied : 


Mr. Harry C. Ames, 
Transportation Building, 
Washington, D. C. 


My dear Mr. Ames:— 


Receipt is acknowledged of your letter of the 1st and while I am 
glad to have your views, nevertheless, I am not in accord with them. 

I feel it will be beneficial rather than harmful, if the legislation to 
which you object, is passed. 


Sincerely yours, 


(Signed) JOHN J. COCHRAN 


It is indeed unfortunate that honest effort toward an honest purpose 
should be so misconstrued. This Association, I am sure, has no quarrel 
with any bona fide effort to cut down government expenditures and 
eliminate useless duplication of effort in government work. It even 
recognizes, I am also sure, that to accomplish this purpose effectively 
someone, preferably the Chief Executive, must be endowed with rather 
drastic powers. Moreover, no one on our Committee has ever publicly 
questioned whether real economy will be effected: by the abolition of the 
present bipartisan Civil Service Commission in favor of an individual 
Administrator subject only to the President; by the appointment of six 
new assistants at an annual salary of $10,000 each ; or by removing either 
from Civil Service jurisdiction or the jurisdiction of the office in which 
they are employed, such positions as may be deemed to be ‘‘ policy 
determining’’ in character and, to quote Senator Byrd, making ‘‘ political 
footballs’’ of them. 

But we are vitally concerned in preserving to the Commission any 
power of selection it now has in respect of the positions to be filled by 
men who meet their strict standards and whom they may trust to prop- 
erly assist in administering the Act. 





EXTENSION OF TIME FOR FILING INCOME TAX RETURNS 


The Commissioner of Internal Revenue has announced that exten- 
sions of time for the filing of income tax returns, due to be filed on or 
before March 15, 1938, will be granted only in extremely meritorious 
cases, and that the reasons for such extensions must be definitely stated 
and supported by the affidavit of the taxpayer before a Notary Public. 

Illness of such a nature as to make the return in time impossible 
for the taxpayer, and unavoidable absence from the United States, the 
Commissioner says, will warrant extension. Corporations desiring ex- 
tensions of time should have the request made by some officer and sup- 
ported by an affidavit before a Notary Public. 





At The Interstate Commerce Commission 


Increased Freight Rates Become Effective 


The Interstate Commerce Commission announced on December 18th, 
that the revised rates on commodities filed to become effective December 
20, 1937, and later, including those published as a result of the modifica- 
tion of outstanding orders by its order of October 19, 1937, in Ex Parte 
No. 115, would be permitted to become effective, with the exception of 
those on industrial sand, seeds, rolled glass, sulphur and animal or poul- 
try feed, the Commission having suspended the schedules as to these 
commodities. In allowing the increased rates to become effective, the 
Commission pointed out that its action did not constitute approval of 
the rates, any or all of which are subject to investigation for conflict with 
any provisions of the Interstate Commerce Act, upon formal complaint 
filed in accordance with its Rules of Practice. 





‘ Railroad Valuation Exhibit 


The Interstate Commerce Commission, through its Valuation Sec- 
tion, has made a part of the record in Ex Parte 123, Increased Freight 
Rates and Passenger Fares, valuation for rate-making purposes of all 
railroads in the United States as of January 1, 1937. The reproduction 
cost new, except land, was found to be $26,238,856,914. The original 
cost to date, excepting land, was found to be $22,796,994,893. Cost of 
reproduction, less depreciation, excluding land, $18,906,861,318. 

Including land at its present value, working capital, material and 
supplies, the cost of reproduction as of January 1, 1937, less depreciation, 
for all railroads was found to be $21,813,925,046. 

The Commission made public on January 7th, an exhibit prepared 
by its Bureau of Valuation showing the elements of value of property 
of each Class I carrier used in common carrier service to January 1, 1937. 
This exhibit is a ‘‘breakdown’’ of the valuation figures issued on Decem- 
ber 23, 1937. 





1. C. C. To Determine Status of Indiana Railroad Under 
Railroad Retirement Act 


The Indiana Railroad has asked the Interstate Commerce Commis- 


sion to determine its status under the Railroad Retirement Act. The 
Commission has docketed its petition as Electric Railway Docket No. 1. 
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Block Signal Order 


The Interstate Commerce Commission has extended until March 1, 
1938, the date on which annual reports of block signal, interlocking, 
automatic train stop, train control and cab signal and train order sta- 
tistics are to be filed with the Commission, as required by its order of 
November 3, 1937. 





1. C. C. Issues Mechanical Stoker Order 


In Finance Docket No. 24049, by decision and order, the Interstate 
Commerce Commission has amended its rules and instructions for the 
inspection and testing of steam locomotives by the addition of the fol- 
lowing : 

**118 (c¢) Mechanical Stokers. All coal-burning steam locomotives 
which weigh on driving wheels 160,000 pounds or more to be used in fast 
or heavy passenger service, built on or after July 1, 1938, shall be 
equipped with a suitable type of mechanical stoker, and all coal-burning 
steam locomotives which weigh on driving wheels 175,000 pounds or 
more to be used in fast or heavy freight service, built on or after July 
1, 1938, shall be equipped with a suitable type of mechanical stoker and 
such stokers shall be properly maintained.”’ 

Each carrier which operates coal-burning locomotives of weights 
coming within the above order, shall file with the Chief Inspector of the 
Commission’s Bureau of Locomotive Inspection, as of July 1, 1938, 
a list of such locomotives built prior to that date, which will, in the 
future, be used in fast or heavy freight service on its line. Mechanical 
stokers are to be applied to such locomotives at the rate of 20 per cent 
per twelve-month period and all of them are to have stokers applied 
before July 1, 1948. The order is not applicable to ‘‘ Mother-Hubbard’’ 
locomotives. 





Common Carrier Accounts 


The Interstate Commerce Commission by two orders on December 
18, 1937, has further extended the effective date of the use of accounts 
10814, ‘‘Protective service revenwe-—Perishable freight,’’ by clectrie 
railways, and 117, ‘‘Protective service—Perishable freight,’’ by steam 
railroads, until January 1, 1939. 





Lake Coa! Demurrage 


The Interstate Commerce Commission has set aside the date for filing 
exceptions to the tentative report proposed by Examiner Burslem in 
Docket No. 27266—Lake Coal Demurrage, and has assigned the pro- 
ceeding for further hearing on February 7, 1938, before Examiners Koch 
and Burslem. 








Professor Sharfman Completes Monumental 
Study of the I. C. C. 


Professor I. L. Sharfman, LL.B., Professor of Economies, Univer- 
sity of Michigan, has completed his monumental study of the Interstate 
Commerce Commission. Part IV of his work on ‘‘The Interstate Com- 
merce Commission: A Study In Administrative Law and Procedure”’ 
has just come from the press. This volume provides a detailed analysis 
of the Commission’s organization and procedure, including an incisive 
examination of current proposals for reform, and presents his final con- 
clusions, based upon twelve years of scholarly research and careful 
thought, with respect to the nature and significance of the Commission’s 
substantive powers and activities and its general status as a functioning 
tribunal. 

Professor Sharfman’s study illuminates all aspects of the regulatory 
process of the Interstate Commerce Commission, the outstanding agency 
of its character. This volume is destined to receive the same favorable 
recognition which has been accorded the first four volumes, and the com- 
pleted work will unquestionably stand for years to come as the authori- 
tative historical account and critical appraisal of the activities of the 
Commission during its first fifty years of existence. 

The work of Professor Sharfman is published by The Commonwealth 
Fund, 41 East 57th Street, New York City. The complete set of five 
volumes may be obtained for $16.50. Part IV sells for $4.50. The five 
volumes have 3,280 pages. Part IV contains a consolidated table of 
eases and a consolidated index. 





NATIONAL MEDIATION BOARD REPORT 


The National Mediation Board submitted its Third Annual Report 
to Congress last week. The report praises the readiness of the railroads 
and their employees, through joint conferences, to dispose of problems 
affecting their common interests, and points out that in a year ‘‘outstand- 
ing for serious labor disputes resulting in plant shut-downs and cessa- 
tions of operations’’ the railroads and air-lines continued to serve the 
publie without serious interruption. 





COMMODITY PACKAGING DATA 


The United States Tariff Commission has issued ‘‘Commodity 
Packaging Data,’’ a guide to current practices in the packaging of types 
of commodities which move in domestic and international trade. 
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Ex Parte 123 


Hearings were concluded in Ex Parte 123 on January 24th. The 
ease is assigned for oral argument at ten o’clock, Monday, January 31, 


er- 1938, at the offices of the Commission, Washington, D. C. 
ate A notice released by the Commission on January 17th contains the 
m- following information : 
5” 
sis Written briefs may be filed on or before February 9, 1938, and the 
ive proceeding will be submitted for decision as of that date. Reply or 
yn- answering briefs will not be received. 
ful In view of the short time permitted for the filing of briefs, the 
n’s Commission will waive its rules of practice requiring that briefs con- 
ing taining more than 40 pages be printed and that briefs contain an abstract 

of the evidence relied upon. The briefs may therefore be in the nature 
ry of written arguments and memoranda of authorities. The Commission 
icy urges parties whose interests are common to cooperate in presenting 
ble their contentions in a single argument, and by a single brief, wherever 
ym- that is possible. The evidence is being currently abstracted by the Com- 
Tr i- mission, and a copy of this abstract is supplied to each member of the 
the Commission. 

If the applicants file briefs, they shall serve copies on all pro- 

Ith testants. Counsel for protestants who file briefs should send 20 copies 
five to this Commission and 25 copies to R. V. Fletcher, Transportation 
five Building, Washington, D. C., of counsel for the applicants. Counsel for 
of protestants who desire copies of briefs filed on behalf of any other 


protestants should make a request directly on counsel for the latter, as 
soon as possible, and counsel who receive such requests in good time will 
be expected to supply copies to those who so apply. 





ort NINTH ANNUAL MEETING TO BE HELD AT PITTSBURGH, 
ads PENNSYLVANIA 

ems 

nd- At the meeting of the Executive Committee held in Washington, 
ssa- D. C., on January 17th, it was decided to hold the ninth annual meeting 
the of the Association at Pittsburgh, Pennsylvania on the 6th and 7th of 


October, 1938. Details will be announced at a later date. 





NEW CHAIRMAN OF FEDERAL TRADE COMMISSION 


dity _ In accordance with its policy of annual rotation of the Chairman- 

pes ship, Commissioner Garland S. Ferguson, of North Carolina, will serve 
as Chairman of the Federal Trade Commission for the calendar year 
1938. 
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Regulation of Motor Carriers 





Maximum Hours For Motor Vehicle Drivers 


In the interest of bringing about increased safety on the highways, 
limitations on the maximum hours of service of bus and truck drivers 
operating common and contract carriers in interstate or foreign com- 
merce were fixed on Friday, December 31, in Motor Carrier Safety Regu- 
lations issued by the Interstate Commerce Commission. 

The regulations which become effective on July 1, next, provide that 
no driver of a for-hire vehicle subject to the jurisdiction of the Commis- 
sion under the Motor Carrier Act shall be on duty longer than 60 hours 
in any one week or 15 hours in any one day with a further limitation of 
the hours actually at work in any one day to twelve. Every driver will 
be required to keep a daily log showing his time on duty and at work and 
other pertinent information. 

The regulations define a driver as being on duty from the time he 
begins to work or is required to be in readiness to work until the time he 
is relieved from work and all responsibility for performing work. Time 
spent by driver resting or sleeping in a ‘‘sleeper cab’’ is not to be in- 
cluded in computing time on duty. The regulations further provide that 
a driver is at work when he is engaged in loading, unloading, driving, 
handling freight, preparing reports, preparing vehicles for service, or 
performing any other duty pertaining to the transportation of passengers 
or property. The regulations as to maximum hours of service also apply 
to a driver-owner of a carrier for-hire. 

Each carrier coming under the regulations will be required to make 
monthly reports to the Bureau of Motor Carriers of every instance where 
a driver has been required or permitted to be on duty or at work in 
hours in. excess of those prescribed by the regulations. In the report, an 
explanation must be made as to the reasons or circumstances for such vio- 
lation. 

In ease of flood, storm, accident or similar emergency, a driver may 
complete his run without being in violation of the regulations, if such run 
would reasonably have been completed without violation except for the 
delay caused by such emergency. The regulations do not apply when 
such carrier is transporting passengers or property to or from any section 
of the country with the object of providing relief in case of ‘earthquake, 
flood, fire, famine, drought, epidemic, pestilence or other calamitous visi- 
tation or disaster. 





Motor Carrier Tariffs and Schedules 


The Interstate Commerce Commission has issued Tariff Circular MF 
No. 2 (cancelling Tariff Circular MF No. 1) and containing regulations 
governing the construction and filing of freight rates, schedules and 
classifications by common and contract carriers. The provisions of Tariff 
Circular MF No. 2 become effective February 1, 1938. 
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Protests and Requests For Suspension of Tariffs and Schedules Under 
the Motor Carrier Act 


Under date of December 13, 1937, by Secretary Bartel of the Inter- 
state Commerce Commission, suggestions are made as to procedure and 
obligations of protestants under Sections 216(g) and 218(c) of the Motor 
Carrier Act, 1935. 

Requests and documents must give specific reference to MF or MP 
L.C.C. numbers and state clearly and concisely the reasons for such 
requests or protests and be accompanied by necessary supporting data. 
Seven copies of each suspension request are required. A copy of the 
request for suspension should be sent to the publishing officer or agent of 
the carrier and advice to that effect given the Commission. 

Under ordinary circumstances protests or requests for suspension are 
not considered by the Commission unless received ten days prior to the 
effective date of the tariff. 

Under exceptional circumstances the Commission will entertain tele- 
grams of protest which contain sufficient information, provided formal 
requests are simultaneously mailed. 





Division 5 Defines “‘Seasonal’’ Operations Under Motor Carrier Act 


Division 5 of the Interstate Commerce Commission in an order 
granting dual rights to the Dakota Transportation, Inc., Sioux Falls, 
8. D., MC 61766, recently explained the term ‘‘seasonal’’ operations as 
applied to the Federal Motor Carrier Act. The Division said, in part: 

‘*The application refers to the transportation of catalogs as a ‘sea- 
sonal operation.’ Prior to July 1, 1935, it appears that applicant had 
made delivery of the spring and summer catalogs in February, and 
hence was not actually engaged in the transportation of catalogs on 
July 1, 1935. * * * We do not think that it was a seasonal service. 
‘Seasonal’ is defined by Webster’s New International Dictionary as: 
‘Of, or pertaining to a season or the seasons.’ While the noun ‘season’ 
is used in various other connections, its most generally accepted mean- 
ing, found in a definition by the same authority, is ‘one of the divisions 
of the year.’ 

‘As applied to occupations, ‘seasonal’ has been construed as 
referring to occupations which are governed by and ordinarily performed 
only in certain seasons of the year. The catalogs were delivered at the 
times indicated because the shippers required delivery at such times and 
not for any reason related to the particular season of the year in which 
the delivery was made.”’ 





Security For Protection of Public Under Motor Carrier Act 


The Interstate Commerce Commission has denied the petition of the 
American Trucking Associations, Inc., for abrogation of Rule VIII of the 
rules and regulations governing the filing and approval of surety bonds, 
policies of insurance, qualifications as a self-insurer, recently promul- 
gated by the Interstate Commerce Commission. 
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Low Weight Laws Restrict Parity of Truck and Rail Rates 


Examiner Yardley of the Interstate Commerce Commission in a pro- 
posed report in I. & S. Docket No. M-203, says: 


**Tf the rail lines and common carriers by motor vehicle expect to 
maintain rates on the same level, then they should work together for the 
enactment of weight laws under which this may be done, and until this is 
done the motor carrier and rail rates will never be on the same level.’’ 





New York District C/D Service 


In Docket 27688, Master Truckmen of America, Incorporated, v. 
Pennsylvania Railroad Company, Et Al, decided December 20, 1937, the 
Commission dismissed the petition finding that defendants’ pick-up and 
delivery service on LCL freight in New York, N. Y., was not shown to 
exceed the terms of their tariff and that no violation was proved of See- 
tion 6 of the Interstate Commerce Act. 





1. C. C. Establishes Minimum Motor Carrier Rates 


The Interstate Commerce Commission has concluded its first investi- 
gation with respect to the general motor carrier rate structure in a par- 
ticular area. In I. & 8. Docket No. M-205, the Commission found unjusti- 
fied and ordered cancelled schedules filed by Freight Forwarders, Ine., 
of Baltimore, Maryland, and in Ex Parte MC-14, it established a ‘‘just 
and reasonable basis of rates’’ for the Middle Atlantic States. 

Freight Forwarders, Inc., was at one time a party to the tariffs pub- 
lished by the Middle Atlantic States Motor Carrier Conference, Inc., but 
later published individual rates below those of the Conference. 

Division 5 of the Commission said : 


‘“We believe that our power to prescribe minimum reasonable rates 
for motor carriers was given us for the primary purpose of preventing 
just such results as the evidence indicates will flow from the action which 
respondent (Freight Forwarders) has already taken, to say nothing of 
that which it proposes to take, and that this power ean properly be exer- 
cised in the instant case. 

‘*Similar conclusions have in the past been reached with respect to 
our power to prescribe minimum reasonable rates for railroads. 

‘‘The rate structure here under consideration has not been estab- 
lished by the Commission. It has been shown, however, that it has been 
greatly affected by competition with the railroads and among the motor 
carriers, that the latter are not making exorbitant profits, but, on the con- 
trary, are quite generally in precarious financial conditions, and that the 
rates established in the revised Waring (Middle Atlantic States) tariffs 
compare favorably with corresponding rates in adjacent sections of the 
country. 

‘‘The conclusion is justified that the class rates, exceptions to the 
classification, and commodity rates published in the revised Waring tar- 
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iffs are, by and large, not in excess of a maximum reasonable level and in 
many instances below such a level. 

‘*The conclusion is warranted that what respondent was chiefly seek- 
ing to do was to curry favor with shippers and build up its business at 
the expense of its competitors by rate advantages, in the hope that .the 
necessities of the owner-operators whom it employs might enable it to do 
this without disaster.’’ 

The Commission allowed forty days within which to maintain and 
apply rates which shall be no less than those published by the Confer- 
ence tariff publishing agent. 





Courtesy Carried Too Far 


United States District Court Judge Dickinson, at Philadelphia, has 
assessed fines of $500 against a shipper and the carrier when he found 
that the Courteous Transport Lines were guilty of granting concessions 
to the Boneless Beef Company. Investigation disclosed that the shipper 
was calling its shipments ‘‘dry salted meat,’’ instead of ‘‘fresh meat,”’ 
and that the meat was being transported at net weight contrary to the 
tariff, filed under the Motor Carrier Act, 1935, which required the 
charges be assessed on the basis of gross weight. 





Truck Tonnage Placed at 52,500,000 


Testifying at the hearing before the Interstate Commerce Commis- 
sion on the railroad appeal for a freight rate increase, Chester G. Moore, 
Secretary, American Trucking Associations, stated that common carrier 
trucking companies accounted for 4 per cent of the total tonnage origi- 
nated in the country. After being questioned by the Commission as to 
how he had arrived at this figure Mr. Moore made the following explana- 
tion : 

‘*The railroads showed that they originated 958,000,000 tons in 1936, 
and, as nearly as we can calculate, the trucking industry handled about 
52,500,000 or about 514 per cent. But we have no figures which show 
only originated tonnage. Our figures are total tonnage, and may be 
duplicated, if there is interchange business, and based on our knowledge 
of the industry, we estimated that about one-fourth of that was inter- 
change, which would reduce that percentage figure to 4 per cent.’’ 

This A.T.A. survey from which this information was obtained, cov- 
ered 434 trucking companies. Their gross revenue totaled $91,633,079 
in 1936 and $78,844,247 in the first nine months of 1937, or $105,125,661 
for the full year. 

Total expenses in 1936 were $89,358,468 and compare with $78,571,- 
214 for the first nine months of 1937, or $104, 761,618 for the full year. 
This reveals an increase of 14.72 per cent in revenue and an increase of 
17.24 per cent in expense. 

Increased costs of labor, equipment, ete., and expenditures for the 
industry as a whole have equalled, and in some territories exceed, total 
receipts. 








Regulation of Motor Carriers— 
Law Review Article 


The December, 1937, issue of the Washington University Law Quar. 
terly (Volume XXIII, No. 1) contains a 46-page article by Edward A. 
Haid, Esq., a member of the Bar of St. Louis, and a member of this Asso- 
ciation, on the subject ‘‘ Regulation of Motor Carriers.’’ This is the most 
complete presentation of the subject which has come to the attention of 
the editors of the JourNaL. Copies of the article may be obtained from 
the Washington University Law Quarterly, St. Louis, Missouri, at The 
each. 





Havard Dean Says Administrative Law Offers 
Great Opportunities For Future 


Dean James M. Landis of the Harvard Law School, who was forn- 
erly Chairman of the Securities and Exchange Commission, in a recent 
statement, expressed the view that the field of administrative law offers 
great opportunities for the future. Dean Landis said, in part: 


**Typical of these claims are: The claim of the public to reasonable 
transportation rates; the claim for protection against fraud in the securi- 
ties markets; the claim for the safety of bank deposits; the claim of 
smaller business for protection against money rates fixed by big financial 
interests; the claim of the laborer for protection against discrimination 
in his job due to his membership in a union. 

‘‘These claims represent rather simple elemental human desires. In 
theory they are all protected by the common law; in practice they are not. 
Now government has set up new forms of legal procedure to protect these 
claims—the various commissions having judicial and administrative 
functions—the Interstate Commerce Commission, the Federal Trade 
Commission, the Securities and Exchange Commission, the Federal 
Communications Commission, the National Labor Relations Board and 
others. 

‘‘The rise of administrative law and of administrative agencies has 
been, Dean Landis says, one of the most important developments of our 
time from the legal standpoint.”’ 


216 











Civ 


in fil 
Rich: 
to de 
empl 
safeg 


ploy: 
pers¢ 
of ex 


exem 
requ 
meet 
such 


posit 
from 
Act. 


exce] 
for i 
servi 
appl 
satis 
fixed 


(uar- 
rd A. 
Asso- 
> most 
ion of 
| from 
at T5e 


fers 


form- 
recent 
offers 


onable 
securi- 
1im of 
lancial 
nation 


es, In 
re not. 
t these 
trative 
Trade 
‘ederal 
rd and 


ies has 
of our 








Civil Service Commission Held Empowered To 
Determine Nature of Duties in 
Excepted Positions 


In a decision designed to limit the latitude of Federal establishments 
in filling positions subject to patronage, Acting Comptroller General 
Richard N. Elliott held that the Civil Service Commission is empowered 
to determine the nature of the duties that properly fall under classes of 
employment that may be excepted from civil service and may likewise 
safeguard against the indiscriminate hiring of ‘‘experts.’’ 

The Elliott decision covers those agencies whose rank and file em- 
ployment is through civil service but which are allowed to employ such 
personnel as attorneys, examiners, special agents and the broad category 
of experts outside of civil service. 

In deciding that the Commission can fix the qualifications for these 
exempt positions, the Acting Comptroller General said also that it must 
require that where experts are called for the position to be filled must 
meet such a test of skill and the person appointed be qualified to perform 
such duties. 

He reiterated in this connection that persons employed in exempt 
positions cannot be assigned immediately to positions that could be filled 
from regular civil service registers or that come under the Classification 
Act. This is to prevent evasions of civil service law. 

‘*Tt is to be understood, however,’’ he said, ‘‘that where the statute 
excepts positions of a designated class, such as attorneys or engineers, 
for instance, if the duties of the position sought to be filled require the 
services of an attorney or engineer, as the case may be, the exception 
applies and is not affected by the fact that the position could be filled 
satisfactorily under the civil service laws and the regulations and at rates 
fixed pursuant to the Classification Act.’’ 





Practice Before Pennsylvania Public Utility 
Commission 


The Publie Utility Commission of Pennsylvania has adopted a policy 
of limiting practice before it to attorneys who are members of the Bar 
of the Supreme Court of Pennsylvania and to applicants or petitioners 
themselves. The Commission has further indicated, as a matter of policy, 
that persons who are not attorneys may petition in particular instances 
to appear in a particular case, and if any non-lawyer practitioner feels 
that he should be allowed to appear before that Commission, the matter 
ean be taken care of by a petition to the Commission which should set 
forth the reasons in detail. 
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National Labor Relations Board Cases 
in the Courts 


In connection with the announcement of the latest decision of the 
Cireuit Courts of Appeals upholding an order of the Board under the 
National Labor Relations Act N. L. R. B. v. Carlisle Lumber Company, 
decided December 13, 1937 (C. C. A. 9th), the Board issued a summary 
of litigation under the Act. 

The Board’s orders have been substantially or fully upheld in 18 
out of 20 cases heard by the Courts and fully decided on the merits thus 
far under the procedure of the statute, after hearings by the Board, 
including three cases decided by consent decree. In the 18 cases in 
which the Board’s orders were upheld, the Courts ordered reinstatement 
of some 740 employees, some 414 with back pay. 

In not a single case have the Board’s fact findings been reversed in 
whole. The Board’s findings of fact were modified in only one case, 
as to three of the employees involved, but were affirmed as to four others 
in the same case and the company required to bargain collectively with 
the complaining labor organization. Agwilines, Inc. v. NLRB, Decen- 
ber 22, 1936 (C. C. A. 5th). 

In all five of the cases upholding the constitutionality of the Wagner 
Act in April, 1937, the Supreme Court also found that the Board’s 
findings as to unfair labor practices were supported by substantial 
evidence. 

Since the Supreme Court decisions, there have been ten rulings by 
Cireuit Courts of Appeals. Of these, five affirmed the Board’s orders in 
whole, three affirmed Board orders subject to modification as to certain 
aspects of the affirmative relief granted ; one set aside the Board’s order 
in whole, on an issue of law depending upon facts arising subsequent to 
the Board’s original decision NV. L. R. B. v. New Jersey Ferry Co., June 
18, 1987 (C. C. A. 3rd); one, by a divided Court, refused enforcement 
of the Board’s order requiring the reemployment with back pay of 
five persons who had gone on strike. N. L. R. B. v. Mackay Radio & 
Telegraph Co., October 19, 1937 (C. C. A. 9th). The result in the case 
last referred to is opposed by that reached by different judges of the 
same court in the Carlisle Lumber Case. 

In no eases have the Board’s orders been set aside because of defects 
in the Board’s procedure. In the Jones & Laughlin Case, the Supreme 
Court said of the statute : 


‘‘The procedural provisions of the Act are assailed. But these 
provisions, as we construe them, do not offend against the constitutional 
requirements governing the creation and action of administrative bodies. 
See Interstate Commerce Commission v. Louisville & Nashville R. Co., 
227 U. S. 88, 91. The Act establishes standards to which the Board 
must conform. There must be complaint, notice and hearing. The 
Board must receive evidence and make findings. The findings as to the 
facts are to be conclusive, but only if supported by evidence. The order 
of the Board is subject to review by the designated court, and only when 
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sustained by the court may the order be enforced. Upon that review all 
questions of the jurisdiction of the Board and the regularity of its pro- 
ceedings, all questions of constitutional right or statutory authority are 
open to examination by the court. We construe the procedural pro- 
visions as affording adequate opportunity to secure judicial protection 
against arbitrary action in accordance with the well-settled rules appli- 
cable to administrative agencies set up by Congress to aid in the enforce- 
ment of valid legislation.’’ 


Forty-four cases are now on file with various Cireuit Courts, brought 
by the Board for enforcement or by the employer involved for review. 
The Board contemplates authorizing additional enforcement proceedings 
in other instances where its orders have not been complied with. 





Interest On Note Given For Surplus Distribution 
Held Deductible From Corporation Income 


The following ruling of the United States Board of Tax Appeals, 
in Dockets 82625 and 82879—T. R. Miller Mill Company, may be of 
interest to members of this Association : 


‘In 1927, at a special directors meeting of petitioner, it was voted 
that $500,000 of petitioner’s surplus on hand prior to March 1, 1913, 
should be distributed to petitioner’s stockholders, in such manner and 
at such times within three months as might by its officers be determined 
to the advantage of the company. No actual distribution in pursuance 
of this resolution took place in either money or property to the stock- 
holders. Instead the corporation executed a note for $500,000, payable 
to certain trustees who had been selected by the stockholders, due one 
year from date and drawing interest at the rate of 6 per cent per annum. 
None of the principal of the note has been paid. Thirty thousand dollars 
annually has been paid to the trustees and distributed by them to the 
stockholders and petitioner claims the payment is interest on its indebt- 
edness deductible as such. Held, the $500,000 note represents legal 
indebtedness of the corporation and the $30,000 payments in question 
were interest payments on its indebtedness and are deductible from the 
corporation’s income under section 23 (b) of the Revenue Act of 1932.’’ 





George A. Cook Appointed To National 
Mediation Board 


On January 7th, President Roosevelt sent to the Senate the nomi- 
nation of Mr. George A. Cook to be a member of the National Mediation 
Board, vice James W. Carmalt, deceased. Mr. Cook has been Secretary 
of the Board for a number of years. The nomination was confirmed on 
January 12th. 








Postmaster General’s Annual Report 


The following are excerpts from the summarized annual report by 
the Postmaster General for the fiscal year ended June 30, 1937: 








RE $772,815.842.22 
CN ee eee ae 726,201,109.89 
Gross (including non-postal) deficit _____.__-- $ 46,614,732.33 
Deduct : 

I ils ans ceeniniincigemian 59,258,471.37 
ne ED SONI sia si rnrinindenmeniihceneheeticiibin $ 12,643,739.04 


Railway Mail Service 


During the vear there were 9,500,068,696 distributions and redistri- 
butions of pieces of first-class mail and 6,445,196,551 distributions and 
redistributions of pieces of second, third and fourth class-mail, a total 
of 15,945,265,247 distributions and redistributions of pieces, exclusive of 
registered mail, by railway postal clerks, an increase of 3.73 percent in 
first-class mail and an increase of 5.44 percent in second, third and 
fourth-class mail; an increase of 4.41 percent in all classes of mail over 
the previous year. These figures include 234,832,077 pieces of air mail. 
There were also handled during the year 72,498,262 pieces of registered 
mail, ineluding 2,647,946 pieces of registered air mail. 


Mail Transportation By Railroads and Mail Messenger Service 


On June 30, 1937, mails were carried under authorizations of the 
Department by 370 companies over 194,599 miles of railroads. The 
annual mileage of regularly authorized space units of the several sizes 
for carrying mails was 468,016,747. 

The appropriation for the fiscal year for inland transportation by 
railroad routes and mail-messenger service was $107,300,000 which in- 
cludes a deficiency appropriation of $5,300,000. The expenditures for 
the fiscal year were as follows: Mail transportation by railroads 
$98,682,915; mail-messenger service, $6,917,011; other items chargeable 
to the appropriation, $758,398; total $106,358,324 (subject to adjust- 
ment), an increase of $4,556,067 over those of the preceding year. 





Vice President of B.of L. F. & E. Appointed 
Assistant Secretary of Labor 


Announcement has been made of the appointment of Mr. Charles 
B. McLaughlin, of Nebraska, as Assistant Secretary of Labor, to fill the 
vacaney caused by Mr. Edward McGrady several months ago. Mr. 
McLaughlin is Vice President of the Brotherhood of Locomotive Firemen 
and Enginemen. 
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With The Railroads 


R. F. C. To Make Loans to Railroads 


At his press conference on December 17th, President Roosevelt 
announced he was in agreement with the statement made by Chairman 
Jesse H. Jones of the Reconstruction Finance Corporation to the effect 
that the RFC expects to make new loans to railroads during the next 
few months. The President said that the RFC would make small loans 
in emergencies. 





R. F. C. Loans to Railroads 


The Reconstruction Finance Corporation reports that as of Decem- 
ber 31, 1937, it had loaned $537,126,239.11 to the railroads, and that 
repayments of $181,232,693.38 had been made on account of these loans. 





Minimum Prices For Railroad Locomotive Coal 


The Association of American Railroads, The American Short Line 
Railroad Association, and the Consumers’ Counsel, for and on behalf of 
the members of the two Associations, petitioned the National Bituminous 
Coal Commission to suspend its orders fixing the minimum prices of 
railroad locomotive coal, and asked the Commission to furnish the rail- 
roads with the data used by it in the fixing of those prices, and for a 
hearing thereon. The Commission declined to suspend the orders fixing 
the minimum prices for railroad locomotive coal, and held a hearing 
with respect to the furnishing of the data. Counsel for the National 
Bituminous Coal Commission agreed to submit compositely the data 
used by the Commission in the fixing of these prices, and the hearing 
was recessed until Monday, January 17th, at 10:00 A. M., in order to 
allow time for the data to be prepared for submission. 





Railway Employment 


At the middle of December, 1937, the Class I steam railroads, ex- 
cluding switching and terminal companies, had 1,008,037 employees, a 
decrease of 6.8 per cent compared with December, 1936. 





Railroad Credit Corporation Distribution 


_ The Railroad Credit Corporation will make a liquidating distribu- 
tion of 1 per cent on January 31, 1938. This will bring the total amount 
distributed to 77 per cent of the fund originally contributed by the 
carriers participating in the Marshalling and Distributing Plan, 1931. 


221 








United States Supreme Court Action 


The United States Supreme Court handed down no opinions on 
December 20th of interest to members of this Association. 

The Court declined to grant a writ of certiorari in No. 542— 
Clevinger v. St. Louis-San Francisco Ry. Co., a proceeding under the 
Federal Employers’ Liability Act for injuries sustained by a section 
laborer while removing ties from a waterditch. The Supreme Court of 
Missouri held the evidence failed to show the section laborer was engaged 
in interstate commerce within the meaning of the Federal Employers’ 
Liability Act. 

The Court declined to reconsider its action in denying a petition of 
certiorari in No. 496—State of Texas v. Anderson, Clayton & Company, 
The Wichita Valley Railway Company, Et Al. This case presented the 
question whether certain shipments of cotton originating at interior 
points in Texas, and consigned to Houston, Texas, as the destination, 
were subject to the interstate rates. 

The Court entered orders denying the motion of the Interstate 
Commerce Commission to reverse decisions of the United States District 
Courts in Louisiana and Texas in cases arising under orders issued by 
the Interstate Commerce Commission in Ex Parte 104—Part I— 
Terminal Allowances. The cases involved are those of Pan American 
Petroleum Corporation, Celotex Company, Standard Oil Company of 
Louisiana, Great Southern Lumber Company, Humble Oil and Refining 
Company, Magnolia Petroleum Company, Gulf Refining Company and 
the Texas Company. 

The lower courts had enjoined enforcement of the orders of the 
Commission, and the Commission asked the Supreme Court to reverse 
those decisions by reason of the fact that it had decided the identical 
questions in the American Sheet & Tin Plate Company Case. The 
Court declined to reverse the decisions of the lower courts until after 
it hears oral arguments in the cases. No date has yet been set for the 
oral argument. 

The Court handed down only one opinion on January 3rd of interest 
to members. 

In No. 41—Standard Accident Insurance Company v. United States 
of America, For the Use and Benefit of Receivers of Seaboard Air Line 
Railway Company, the Court held that a railroad transporting materials 
used in the construction of a post office could recover upon the bond of 
the contractor for its unpaid freight bills, under the Heard Act. In 
affirming the decree of the United States Cireuit Court of Appeals for 
the 5th Circuit, the Court said: 


‘*Certainly labor is required for loading freight on railroad cars, 
moving these over the road, and unloading at destination. A carrier 
who has procured the doing of all this in respect of material has ‘fur- 
nished labor.’ ”’ 


The Court further held that the carrier was not excluded from the 
benefit of the bond because it might have enforced payment by with- 
holding delivery. 
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The Supreme Court handed down no decisions on January 10th of 
interest to members of this Association. 

In No. 615—Taulbee, Administrator, v. Great Northern Railway 
Company, it declined to review the decision of the United States Cireuit 
Court of Appeals for the Ninth Cireuit, reported at 92 F. (2d) 20, 
and thus left that decision in effect. In this case plaintiff had sued to 
recover damages for death of decedent killed in a railroad crossing 
accident, alleging negligence on the part of the railroad in maintaining a 
water tower that obstructed the view of the track. The railroad alleged 
contributory negligence on the part of the decedent. 

The United States Cireuit Court of Appeals held decedent’s negli- 
gence, as a matter of law, was the cause of the collision. 

In No. 636—Electric Bond & Share Company v. Securities and Ex- 
change Commission, the Court ordered the case advanced, and assigned 
it for oral argument on February 7, 1938. This case involves the validity 
of the Publie Utility Holding Company Act of 1935. 

The Court announced that it would take a recess from January 17th 
to January 31st. 








South Carolina Minimum Weight Law Case Argued 


The Court heard arguments on January 4th, in No. 161—NSouth 
Carolina State Highway Department, Et Al. v. Barnwell Brothers, Inc., 
Et Al. This ease involves the validity of the South Carolina law regu- 
lating the use of motor trucks on the highways and limiting their weight 
and dimensions. The United States District Court for the Eastern 
District of South Carolina held that the weight and width limitations 
constitute an unreasonable burden on interstate commerce when applied 
to trucks operating on designated highways. The United States Govern- 
ment and the States of Florida, [llinois, Kentucky and Texas were 
granted leave to file briefs amicus curiae. 





